Commissioned Artwork Agreement

PLEASE NOTE: THIS DOCUMENT IS A SAMPLE, CONTAINING THE FIRST FEW PAGES FROM A PREMIUM TEMPLATE AVAILABLE FROM: http://www.publishing-contracts.co.uk 

DATE: [date]

PARTIES:

(1) 
[ARTIST NAME] of [address] (the “Artist”); and

(2) 
[COMPANY NAME], a company incorporated in [England] (registration number [number]) having its registered office at [address]] (the “Publishers”).

AGREEMENT:

1.
Definitions and interpretation

1.1
In this Agreement:

“Artwork” means the artwork(s) specified in Schedule [1], that are the subject of this Agreement;

“Delivery Date” means the date for delivery of the Artwork specified in Schedule [1], or an alternative date specified by the Publishers in accordance with Clause [3.6];

“Fee” means the fee payable by the Publishers to the Artist under this Agreement, as detailed in Schedule [1];

“Intellectual Property Rights” means all existing and future intellectual property rights wherever in the world, whether registered or unregistered, including any application or right of application for such rights (and the “intellectual property rights” referred to above include copyright and related rights, database rights, confidential information, trade secrets, know-how, business names, trade names, trade marks, service marks, passing off rights and rights in designs);

“Rights” means all copyright [and other Intellectual Property Rights rights] in the Artwork in the Territory (excluding the Third Party Rights);

“Third Party Rights” means the rights in works, materials and contributions notified by the Artist to the Publishers in accordance with Clause [4.1]; and

“Territory” means the territory specified in Schedule [1]. 

1.2
The ejusdem generis rule does not apply to the interpretation of this Agreement.

2.
Assignment of rights

2.1
The Artist hereby assigns to the Publishers [with full title guarantee]
 all the [existing and future] Rights.

2.2
The Rights assigned to the Publishers under Clause [2.1]:

(a)
are assigned for the whole term of such Rights together with all reversions, revivals, extensions and renewals; and

(b)
include the right to bring proceedings in respect of, and recover any damages or benefit from any other remedies in respect of, any infringement of the Rights pre-dating this Agreement.

[2.3
The Artist hereby acknowledges that ownership of the original Artwork and the media upon which and with which the original Artwork has been produced will pass to the Publishers upon the Artist delivering the original Artwork to the Publishers in accordance with Clause [3.1].


OR

2.3
The Publishers hereby acknowledge that ownership of the original Artwork and the media upon which and with which the original Artwork has been produced will remain with the Artist, and that nothing in this Agreement will operate to transfer such ownership to the Publishers.]

3.
Delivery and acceptance

3.1
The Artist will deliver to the Publishers [by hand, courier or registered post] on or before the Delivery Date [the original Artwork and] [an electronic copy of the Artwork] [in [specify format] / a format reasonably acceptable to the Publishers].

[3.2
The Artist will retain [a copy / an electronic copy] of the Artwork and [copies / electronic copies] of any other materials delivered to the Publishers, and the Artist will upon the Publishers’ request [and at the Publishers’ expense] supply to the Publishers further [copies / electronic copies] of the Artwork and further [copies / electronic copies] of any other materials delivered to the Publishers.]

3.3
The Artist will ensure that the Artwork delivered to the Publishers is of an acceptable standard.  [For the purposes of this Clause, the Artwork will be of “an acceptable standard” if it:

(a)
conforms to the definition of the “Artwork”;

(b)
substantially reflects the contents of any brief issued by the Publishers to the Artist; and

(c)
is of at least a reasonable professional standard.]

3.4
Within [30] days following delivery of the Artwork, then: 

(a)
if the Artwork is of an acceptable standard, the Publishers will give the Artist written notice of acceptance of the Artwork; or

(b)
if the Artwork is not of an acceptable standard, the Publishers will give the Artist written notice either: (i) declining to accept the Artwork and terminating this Agreement; or (ii) requesting changes to the Artwork.

3.5
If the Publishers fail to give a notice under Clause [3.4] within [30] days of delivery of the Artwork then the Artwork will be deemed to be [accepted / declined and this Agreement will terminate automatically].

3.6
If the Publishers request changes to the Artwork then the Publishers will (acting reasonably) stipulate a new Delivery Date.  Where the Publishers stipulate a new Delivery Date then the provisions of this Clause [3] will re-apply with respect to that new Delivery Date.

[4.
Permissions

4.1
Upon or before the Delivery Date, the Artist will provide to the Publishers, in writing, details of all those persons who have contributed to the Artwork or whose materials or works have been incorporated into the Artwork, together with brief details of the nature of the contributions and incorporations.


...

�	This commissioned artwork agreement template may be used to document the legal relationship between an artist, illustrator or photographer on the one hand, and a publisher on the other.


	The template contains an assignment (i.e. transfer) of the copyright in the artwork (as opposed to a licence of copyright).  The template assumes that the Artist will be remunerated by way of fee (rather than by way of a royalty).  


�	The date should be the date of signature; if the parties sign on different dates, it should be the date of the last signature.  Under the terms of this precedent, the agreement comes into force from this date (see Clause 9.1). 


�	It is important to properly identify the parties to any agreement.  Because of the long duration of publishing agreements, it is particularly important that companies are identified by their company registration number, as their names and addresses may change. 


�	If the Publishers are a partnership or sole trader, use one of the following party definitions:


	“[PARTNERSHIP NAME], a partnership established under English law having its principal place of business at [address] (the “Publishers”).”


	“[INDIVIDUAL NAME] trading as [business name], of [address] (the “Publishers”).”


�	This is one of the key definitions.  Publishers must ensure that the assignment of rights in Clause 2 covers all the rights they need to exploit the Artwork. 


�	In the context of this assignment of copyright, “full title guarantee” means that the Assignor warrants that it has the right to dispose of the rights being assigned, that it will do all it reasonably can to grant the title it purports to give in those rights (at its own cost), and that those are free from all known encumbrances, charges and adverse rights.  


�	There is a distinction between ownership of the copyright in an artwork and ownership of the original artwork itself. One does not entail or imply the other.  Ownership of the original artwork will usually be unnecessary for a publisher.  See also Clause 3.1.





